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FOR THE NINTH CIRCUIT

THE PACIFIC COAST COMPANY,
CLAIMANT OF THE STEAM-
SHIP "CITY OF SEATTLE,"
Her Engines, Etc., and NORMAN
NICHOLSON, Her Master, ) No. 1218

Appellants^

vs.

THOMAS JENKINS, Appellee.

Brief of Hppellee

Upon Appeal from the United States District Court for the Western District

of Washington, Northern Division.

Appellee does not concede that the proposition stated

by appellants on pages nine and ten of their brief, is well

grounded upon the admitted facts in the record. But what

those admitted facts are, this court must for itself ascer-

tain on a careful reading of the record. It will be suffi-

cient in this brief for appellee to say that many of the

numerous concessions claimed by appellants to be made

by him are not admitted, and to call to the attention of

the court, several errors of statement into which appel-

lants inadvertently have fallen. On page eleven of the

brief it is said: ''The answer denies that any of the

officers or crew knew when he went aboard. He did not



claim to have notified any one upon the vessel of his pres-

ence upon the vessel until after the gang plank had been

drawn in." On the contrary, in paragraph four of the

libel, it is alleged '

' that while said vessel was fastened as

aforesaid libelant, without objection from any one and

with the knowledge of one or more of the officers and

crew of said vessel, passed down its gang plank and went

aboard the same to see said friends * * *." Of

course, when these persons saw appellee go on board, it

was not necessary to give them special notice of that fact.

In answer, appellants '* admit that while said vessel was

fastened at said wharf, libelant boarded said vessel with-

out any objection from respondents." This admission

implies knowledge.

On page fifteen it is said : **It is admitted that prior

to the vessel leaving the dock, the master did not know

that the libelant was aboard," and in several other places

in the brief similar assertions are found. This is error,

because first, one or more of the officers or crew knew ap-

pellee was on board, and in paragraph two of the affirma-

tive answer, it is expressly alleged that the master was

informed by the mate that *' there was a man on board

of the vessel who desired to get off" before the vessel

was away from the dock. It is true that in paragraph

three of this answer, it is stated that the master, prior to

the vessel's leaving the dock, did not know that lil>elant

was aboard. But this will be found in conflict with the



allegation in paragraph two, that the master was pre-

viously informed by the mate. Again, it is claimed that

it is admitted * * that appellee had ample opportunity, after

the blowing of the whistle, to leave the vessel, and go upon

the dock. '

' On the contrary, the allegation in paragraph

two of the affirmative answer is that "a few moments

before leaving Ketchikan, the master of said vessel blew

her whistle as a signal that said vessel was about to leave

the dock * * *." In regard to the allegation in the

libel that appellee was not given sufficient time after the

blowing of the whistle to reach the ship's side before the

gang plank was drawn in, it is a matter of common knowl-

edge that no one can leave many parts and especially the

passengers' interior part of a large ship like the "City

of Seattle," and reach the gang plank within a "few

moments. '

' Appellee alleges that as soon as he first heard

the whistle, he started to go ashore and then found that

the gang plank was pulled in. It appears from para-

graph two that the stern line was cast off and the gang-

plank hauled in before the whistle was blown. The allega-

tion in paragraph two that the whistle was blown a "few

moments" before leaving Ketchikan, is in direct conflict

with the allegation in paragraph three of a conclusion of

law, that libelant had "ample opportunity," after the

blowing of the whistle to leave the vessel and go upon

the dock.

There does not appear to be much force in appellants'
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contention over the effect of the alleged admissions that

the master did not deem it prudent or feasible to make a

new landing in order to put appellee ashore. This is mere

conclusion on his part, not supported by any allegations

of fact. There is nothing alleged in the affirmative answer

with respect to wind, tide and weather tliat is not of com-

mon occurrence at the place in controversy. In fact, in

the first part of paragraph two it is substantially alleged

that the same conditions existed when the vessel left

as when the vessel reached the wharf. A new landing

might have been easily made. For example, suppose

appellee had been a passenger from Juneau to Ketchikan

and for some reason or other, as is often the case, the

vessel had not made a landing at its first attempt. Before

bringing the jDassenger on to Seattle, the master would

have made a dozen or more attempts to effect a landing

at Ketchikan, under the weather and tide conditions re-

ferred to in the answer. Or appellee might have been put

ashore in a small boat while the vessel was in mid-stream,

or he might have been landed at the town or village of

Saxman, about two miles towards Seattle from Ketchikan,

or he might have been landed at St. Mary's, a frequent

stopping place, only a few miles this side of Ketchikan.

The explanation of the matter is the master became arbi-

trary or else he thought it a joke upon the minister to

carry him away under such circumstances.



The cases cited by appellants, it is submitted, strength-

en rather than weaken the case made out in the libel and

admitted by appellants. These cases would be more to

the point, if appellee had met with an accident in attempt-

ing to leave the ship while the ship was in motion. The

pilot cases referred to are not considered at all applicable

to the facts in this case.

In support of the recovery in the court below appellee

submits, as follows

:

The obligation to abstain from positive wrong rests

upon every one, and does not depend upon contracts or

other circumstances.

Cooley on Torts, 163-5, 6th Ed.

The position of libelant is, that apart from the ag-

gravating circumstances set forth in the libel, the ad-

missions in the answer and the affirmative part of the

answer, when carefully examined and understood in the

light of common knowledge and experience, disclose a

positive wrong committed in the carrying of libelant from

Ketchikan to Seattle. In other words, and in brief, there

is nothing to show that libelant was unlawfully on board

the ship, or that the safety of the ship or its passengers

or crew or even its cargo required his unwilling and for-

cible carrying away from Ketchikan.

The following: admiraltv cases are more or less in'&

point

:



Leathers vs. Blessing, 105 U. S. 626, s. c. 26 L. Ed.

1192.

Gerrity vs. Kate Cann, 2 Fed 241; affirmed in 8

Fed. 719.

Todd vs. The Tulchen, 2 Fed. 600.

Tillmore vs. Moore, 4 Fed. 231.

The Helios, 12 Fed. 732.

The Calista Halves, 14 Fed. 493.

The Rheola, 19 Fed. 936.

The Guillermo, 26 Fed. 921.

The Carolina, 30 Fed. 199.

The following cases in common law courts establish

the proposition that the obligation of care of a railroad

company or of a vessel towards passengers extends to

friends who come to welcome or to aid them in leaving.

Cooley on Torts, 111, and note, 6th Ed.

Stoneseifer vs. Sheble, 31 Mo. 243.

The Keokuk Packet Company vs. Henry, 5 111. 264.

The doctrine of these cases is that a boat must allow

proper time and facilities for persons, not passengers,

going ashore.

Woodward vs. Washburn, 3 Denio, N. Y., 369.

In this case a man was detained in a bank after the

usual time for shutting the bank ; the court ruled that the

officers of a bank cannot justify the imprisonment of a

person on the ground that he remained in their office after



the usual time for shutting the bank, and was detained

by their locking the outer door, although he knew the hour

at which the bank was usually closed.

McKone vs. Michigan Central Railroad Co., 51

Mich. 601.

This case holds that a man going to meet his wife,

coming in on the next train, was lawfully at the station

and entitled to care from the railroad company.

Hamilton vs. Texas, etc.. Railroad Co., 64 Tex. 251.

This case holds the company liable to the exercise of

proper care towards "persons who are on the premises

to welcome the coming or speed the parting guest. '

'

Doss vs. Railroad Co., 59 Mo. 27.

In this case the company was held liable to a person

who stepped off a moving train after placing some rela-

tives on board, on the ground that the train did not stop

long enough.

Langan vs. Railroad Co., 72 Mo. 392-5.

The company in this case was held liable to a person

not a passenger, injured while assisting a passenger to

the train. The train was expected to arrive each moment

before the accident occurred,

Tohin vs. Railroad Co., 59 Mo. 186.

Hamilton vs. Texas, etc., R. Co., 64 Tex. 251.

Atchison T. cG S. F. R. Co. vs. Johns, 36 Kans. 769.

Rounds vs. Del. etc., R. Co., 64 N. Y. 129.
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Appellee respectfully submits to the court that there

is no error in the decree complained of, and further that

under the circumstances of this case, appellants are not

justified in making this appeal and thereby putting ap-

pellee to delay and additional expense in connection with

this case. It is evident from the character of this ap-

peal, that appellants would rather litigate than pay a

five-cent piece in satisfaction of a reasonable decree, and

for this reason, appellee does not hesitate to ask an in-

crease of the recovery allowed by the court below, as well

as the usual costs and disbursements on account of the

appeal. It is all very well for appellants to urge that the

discretion of the master of the ship must be protected and

given the force of law, but it is far more important that

elementarj^ right should be protected against arbitrary

action, whether shown by the master of a ship or by any

one else. Not any of the three Blackstonian rights should

be impaired or abridged with immunity, and never should

a man be deprived of his liberty and carried from his

home at his expense and discomfort and other injury

without clear, positive and convincing proof of pressing

necessity therefor.

Respectfully submitted,

AUSTIN E. GRIFFITHS,

Proctor for Appellee.






